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1010 INTERNATIONAL LAW [§ 309A

m

§ 309A. Substitutes for International Adjudication. The United States
as a claimant State has at times within recent years found it expedient to avoid
contentious litigation befare an international tribunal in large groups of cases
where the basis of liability was apparent, and to endeavor by agreement with
the respondent State to fix a rule or test by reference to which cases within
such groups should be adjusted. This procedure was exemplified by arrangements
developed by the American and German agents before the Mixed Claims Com-
mission under the agreement of August 10, 1922," and resulted in awards of a
non-litigious character in harmony therewith2 This avoidance of conflict even
before a tribunal authorized to adjudicate has borne fruit. It has encouraged the
conclusion of agreements between the United States and other countries calling
for the joint examination of claims and an endeavor to effect agreement through
the joint efforts of competent agents as (0 the treatment to be applied to
certajn categories of claims, such, for example, as those enumerated in an exist-

arbitration to cases where such efforts might

ing claims convention, and confining
prove abortive It is the endeavor to agree to effect direct adjustment which

distinguishes such arrangements from those which mark an effort o agree to
have recourse to contentious litigation and which are Tikely to necessitate a

belated award by a neutral umpire.*
Again, effort is increasingly made to obtain agreement by a respondent State

te pay a fixed sum (possibly in installments) to cover all claims within a
specified category, the amount being measured by the financial potentialities of
the respondent State, the volume and condition of claims preferred against it
by foreign powers generally, and other kindred considerations® In the event of

[
tract Claims,” 4m. J., II, 78, 90-94; J. B. Scott, The Hague Peace Conferences, I, 416-418;
A. Pearce Higgins, The Hague Conferences, 194-196; Edwin M. Borchard, International Con-
tractual Claims and Their Settlement, Baltimore, 1913, 52-53. Sec, also, Deuxiéme Con-
févence Internationale de la Paix, Actes et Documents, I, §53-561, especially the views eXe
pressed by General Porter, 558.

§ 309A. 1 U. S. Treaty Vol. ITI, 2601.

2Gee Report of Robert W. Bonynge, Agent of the United

Commission, United States and Germany, Dec. 31, 1934,
ment for the scttlement of claims of American nationals against the German Government

arising out of mark balances in German banks and private debts owing in marks by German
nationals, and which reccived the approval of the Commission, pp. 83-96.

8Gee protocol with exchange of notes relating thereto, between the United States and
Mexico, of April 24, 1934, relative to claims presented to the General Claims Commission, ¢s-
tablished by the convention of Scpt. 8, 1923, U. S. Exccutive Agreement Series, No. 57, also
contained in U. S. Treaty Vol. IV, 4489.

See, also, arrangement between the United States and Spain, of Aug. 24, 1927, May 13,
1929, and June 20, 1929, for the informal consideration by representatives to be appainted
by the two States of all outstanding diplomatic claims between them, U. S. Executive Agree-
ment Series, No. 18.

4 Vet the joint endeavor to appraise and ag!
of claims may not always prove completely success!
plated by the protocol with Mexico of April 24, 1934, in relation to cl

the General Claims Commission was perhaps an instance.
5 Gee, for cxample, convention between the United States and Mexico, of April 24, 1934.

covering the en bloc scttlement of the claims presented by the Government of the Unitea
States to the Commission established by the special claims convention concluded Scpt. 10,

States before the Mixed Claims
especially in relation to agree-

ree to the treatment of particular categotics
ful. The operation of the scheme contem-
aims pending before

1923, U. S, Treaty Vol. IV, 4487,
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Zgzle]e;l;ezlhtrzﬂg:];:xf}l:ea ba:is'is, th(; Ugited States undertakes by appropriate means
such as ! medium of a omestic claims commission, to make equit. bli
distribution to American claimants.® By a convention with, Mexico 'qm 1 at
:Zz;sélcl:pgttotﬁemsluioz?n;ligro;%, 01::; ,0 the iovirt‘lment of the United Statselsg:::e:;
,000,000.00 as the balance due from that ico i
E\urltlI cslzttll;zrentb (l))f .large f?rrou?s of fpéciﬁed claims, certain otherst ?:;:Ig‘:t; :Z
qace ;?1:5 eclgﬁvi:;tll;im:?et('i The glan superseded the stipulations of the
o
Prg;;)col in relation to it, signedglclm Ap[;il sg,t el[:;gf“ " 1983, and those of the
7
(he Unitd Sates end the Government of Turkey entered into on sgrement
whgch provided that a Commission should be lé;s?gn:ggrff dl:tt((:rr:?ncaiﬁel?em
which should be given to claims outstanding between the two Governmelllltmm‘\s
s:l;pplemenlary agreement was concluded by an exchange of notes dated Febri;n:y
G, 19217. As a result ?f sul)s?quent exchanges of communications, the two
o.vernmenls agreed, with a view to the amiable, expeditious and economi
adjustment of the claims, that the Commission should in the first inst: .
}mdertake a summary examination of the cases for the purpose of recomfn‘mfle
ing to }he two Governments a lump sum settlement.”® Following nej otiate'n :
hegut‘t in 1933 between commissioners of the two Governments theri cal o 8
Turkish offer of settlement which was rejected by the American G’ovenlnw:n‘tneoa
October 13, 1934, commissioners signed an agreement, “recommending that. thn
Government of Turkey should pay to the Government of the United Stat :
sum of $1,300,000,” ' and this agreement was confirmed by a formal arraﬁs y
ment 'betwe?n the two Governments, of Qctober 25, 1934, which was negoti tg :
and signed in behalf of the United States by Mr. Fred i( Nielsen ™ Pgrla ;
to Actst of Congress,'® examination was made of the claims agains£ Tu:kzua:t
fietermme the merits of each case; and opinions were duly prepared theriouo
in order to enable the Government of the United States to make proper distrib :
tion of the sum wl_ﬁch the Government of Turkey was obligated to pay '“lle::
i.smuch as the me'ms of the claims of American citizens were to be deter.mined
in af:cordafice with rules and principles of international law controlling as t
questions with respect to international responsibility on the part of Turﬁey "‘(:
3

4 See, for example, A
) . Act of June 19, 1934, to cstablish a issi
. PR y com
}\lj}zvci’l:alms colmprehcnrlgd within the {erms 6[ the convention bcmt\?csl?xntl?():rénct sstglcmcnt ¥
".Un'sm’ri‘c uded Ap_rll 24, 1934, 48 Stat. 1021, 1041-1042. ited States and
000.00. rémcrsccz;ltgi/nScncs’. No. 980. Afzafnst the sum mentioned there was credited $3,000
ar:rccn;cnt in rclati%npﬁlz;cﬁ-ima(c‘lcaipmréoirn loI\!ol::ce sli,gninlggsof e aention pursuanE to a'r:
! t mber, iti
OO%.Tr:oIlsz ;R;;I ;)}:1 %lc dattq of“the exchange of ratiﬁcatiorsn; a;\“rit a}s\? an additional $3,000,-
. L e domestic allocation i om Mexi i i
gogNhgrllhe‘CtAngress wa'; estic allocat 19421: funds reccived from Mexico, appropriate legisla-
clsen's American-Turki i [
:‘: fg. anex herica urkish Claims Settlement, General Report, 7.
., Annex II, 47, U. S. Executive A i .
™ . S, greement Series No. 73.
he payment of the sum agreed upon was to be made in thirteen annual installments of

$100,000 .

,000.
12 Act of March 22, 1935, 49 Si
|5 et ' s tat. 67, 76; Act of June 22
]:(Ifa;s u;\dc{sw?d that the scvcr.al oiuini:ans wererrcpar(;dl%;ﬁ'I\ge %?etlsclns o7, 1633,
¢ of Jehu Eborn Archbell, Niclsen's American-Turkish Claims Settlement Opinions, 151
(] i .
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the several opinions were, accordingly, enunciatory of what those rules and
inci eemed (o ordain.’

pn’;ﬁftﬁit‘i‘g:ydto seek agreement as to bases of responsibility rather than bases
of contentious litigation, as well as the tendency _also .to seek and.accept what
delinquent States find it possible under the exigencies confro.nm:g the:m (t)(.f\
agree to pay, in preference to struggles to obtz‘un fz%vorabk? at:bltra awards ‘
which the ultimate payment may be problematlc.al, is the significant fegt;;'e 0f
contemporaneous negotiations. It shows the readiness of §tates, and n?l'a yhot
the United States as a typical claimant, to take full cognizance (.Jf realities tha
mark the vicissitudes in the lives of respondent cousxt.rl'es. If their fiscal burden
is thus lightened, their acknowledgment of responsibility for the consequences
of internationally illegal conduct is at least in some cases accentuated.

4
EXTRADITION

a

§310. Preliminary. Extradition was defined by Chief Justice Fuller in the
case of Terlinden v. Ames to be:

The surrender by one nation ta another of an individgal. accused or co.ni
victed of an offence outside of its own territory, and within the te_rrllltol;'.xa
jurisdiction of the other, which, being competent to try and punish him
demands the surrender.!

a g rt, Classification of Cases, 22-23. » . .

;351%c ‘"{éf&G%w ”Sif I21';302[;,0 289; also, Moore, Extra’dmon, 1, §1, citing Billot, Traité de

FEstradition, 1 State (o another State for prosccu-
D 'i formal surrender of & person by a State et

tio: ‘g'xrgtrxﬁigg?enlts."u;frt. 1 (n) of Harvard Draft Convention on Extradition, dm. J., XXIX,

S“’éﬁﬁ“gﬁ'ﬁtc'r:ﬁy documents in Hackworth, Dig., IV, Chap. XII; John Tﬁassctt B;[r%c:rl"e.A’ﬂg:lrs({
Assista{nt Secruta:ry of Statc, chor‘t_ on Ext;ggg:}otsxa r:’cm;.ul;.%%lrmsl?. gtfr :dit,icoa;ci [rom August
% Jaa, o Jamary L O e Moore: ‘Dig. 1V, 230-424; same author, The Diffculties
Rendition, 2 vols.,, Boston, 1891; Moore, l{‘:'A d, 2894 P'olitical e o ). New
of Extradition (reprinted from publications of Academy cal Sclenee, Iy e )
f Extradition, International and Intel 2
York, 1911; Samuel Thayer Spear, Law o xiras ol AN e iearc,
ctice of International Extra i
Albany, 1884; John G. Hawley, Law and Prac f r i et foe:
- iti Fugiti United States in Forcign Jurisdiction
1893 ; Extradition of Fugitives froEn thc_ T e e Goneral, Jutne 1, 1916,
book of instructions te court officials), issued by, {Mtorney-Genaral, Tune 03 A Billot,
Sec, also, Biron and Chal_mcrs. Law and _Pracucc l?t IT kraclior 'l’Emedition i A Bl
Traité de UExtradition, Paris, 1874; Lud_m-'lc Bea'uc.c , Traité radi 1'890- & 1609
i i g v de I'Extradition, 2 vols., Paris, H
Paul Bernard, Traité Théorique et Pratique jols, ris, 1690; Maurle
i 1 1 té des Etats Etrangers,” Recueil des , .
Boutquin, “Crimes et Délits contre la Stre L R des Cours, 1927,
s Sir E e, Law of Extradition, 4 ed. (Prepared by t
XVI, 117, 191-214; Sir Edward Clarke, { lon, 4 ed. (Prepared by ot oo
O i London, 1903; Pasqu_ale Fiore, vaité de roit D¢ | 1
a;l gc%;EI;c?;zlz}ﬁlt'ns]a[‘;Eggélx granslation b;l Antoine, 2 vols., Paris, 1880; Sir I’;rqnclsd T[.}é’l;;'{,;o;it:
Extradition Lond'on, 1910; Baron Albéric Rolin, K:Queeques Q_ugst:ons reD tu_': 4 Ul fiétian-
ion,” Recu;'z'l des Cours, 1923, I, 177; J. Saint-Aubin, L Ext_radztwn et le Droi ‘d' g ta d;tia»;
::ealnll"héariq1¢e et 4 M)liq'ué, 2 vols., Paris, 1913; Maurice Violet, La Procédure xtradil
i de Refuge, Paris, 1898, ‘ .
Spélfm’r?gde;::g;i a1i1‘.sml:_:ri[::lzlaﬁs Sr:cict‘\{ gf ' Tnternational Law, LI, 95-165; Draft on -Dxllfmdl;l{?:?
prcp;(:'éd.ljy D::lcgatcs to the International Commission of Jurists at Rio de Janeiro, For. Rel.
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The extradition of a fugitive from justice signifies that the State within whose
domain he is found, believes it to be preferable that he should be prosecuted by
the country where the offense was committed than remain unpunished or even be
prosecuted under the laws of the place of asylum.?® Inasmuch as in the United
States and England crime is regarded as territorial, and the wrongdoer usually
punishable solely in the place where his offense occurred, failure on the part of
either of them to surrender a fugitive to the foreign country within whose ter-
ritory he committed a crime, would result in his immunity from prosecution.®
Where the laws of the State of asylum permit the prosecution of its own na-
tionals, who may have committed offenses on foreign soil, the surrender of
such an individual indicates even stronger preference for the prosecution of the
wrongdoer at the place where his criminal acts took place. Such preference on
the part of the State of asylum always indicates that it regards with respect the
administration of justice of the country demanding the fugitive, and also that
it itself denounces as illegal and punishable the commission within its own do-
main of acts such as are laid at the door of the fugitive. Respect for the ad-
ministration of justice in foreign countries sufficient to encourage States to con-
clude treaties of extradition is the result of a highly organized society of nations,
the intercourse between whose members has become intimate and friendly. The
habit of extradition marks the abatement of distrust which long retarded the
surrender of fugitives and oftentimes served to thwart the operation of existing
treaties.*

The process of extradition, which is a response to the request of a foreign State
for the surrender to itself of a fugitive from its justice for prosecution pursuant
to its laws, is to be differentiated from that of deportation, which is a mere
manifestation of domestic policy marking the effort of a State to cause the
removal from its domain of one who has unlawfully entered or remained therein;
and it is likewise to be differentiated from that of expulsion which Dbetokens
the endeavor of a State to rid itself of an alien whose continued presence within
its territory is deemed to be highly detrimental to its welfare. The United States
is properly averse to efforts made by a foreign State to cause it to resort to

1912, 37-39; Resolutions adopted by the Institute of International Law in 1880, Aunuaire,
V, 127, J. B. Scott, Resolutions, 42; Resolutions adopted by the same body in 1892, Aunuaire,
XTI, 182, J. B. Scott, Resolutions, 102,

See Harvard Draft Convention on Extradition, cxtensive bibliography, and appendices,
with comment by Charles K. Burdick, Reporter, including the following documents: Ex-
traditable Offenses in United States Treaties, 1900-1930; Extraditable Offenses in Treatics
Concluded by States Other Than the United States; Multipartite Extradition Conventions;
Drafts and Projects; Typical Bipartite Treaties of Recent Date; and Selected Extradition
Statutes. These documents are printed in Am. J., January and April, 1935, XXIX, Supple-
ment, 241-434. See, also, Report of the Sub-Committee (Mr. Bricrly and M. de Visscher) on
Extradition, to the Committee of Experts for the Progressive Codification of International

* Law, Nov. 17, 1928, 4m. J., XX, Special Supplement, 243.

2Mr. Blaine, Secy. of State, to Baron Fava, Italian Minister, June 23, 1890, For. Rel.
1890, 559, 566, Moore, Dig., IV, 290, 296,

® Statement in Moore, Dig., IV, 287.

Sec also in this connection, For. Rel. 1913, 38.

¢ Moore, Extradition, I, §8; also Biron & Chalmers, Extradition, 1-14,




